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hold the surety. 8 The same result should follow when payment is received 
with knowledge of insolvency, because even so the creditor is unable to 
determine until after the bankruptcy of his debtor whether he may be 
allowed to keep the payment so made. Under the Bankruptcy Act of 
1898 4 a preference, even though innocently received, could not be retained 
by the creditor desiring to prove in bankruptcy ; 6 and here giving a defense 
to the surety after surrender of such a payment worked an especially harsh 
result. Under the Act as amended in 1903, 6 proof is allowed if a prefer- 
ence, innocently received, is retained. Nevertheless, for the reasons given, 
the creditor should still have his right against the surety, irrespective of his 
knowledge of the insolvency. 

A more difficult question arises when the creditor, after the adjudication 
in bankruptcy, refuses to surrender a preference voluntarily, but is later 
compelled to do so. Here it may with some force be said that the creditor 
has wilfully endangered the subrogation. It may be, however, that he is in 
doubt whether the payment can be avoided by the trustee, and desires to 
test that right in a judicial tribunal. Such a course, which may, if the cred- 
itor is successful, enure to the surety's benefit, should not be the means 
of affording the latter a defense. This result is in accord with the reason- 
ing of the United States Supreme Court, which has held that the surrender 
of a preference does not have to be voluntary in order to entitle the credi- 
tor to prove in bankruptcy. 7 An interesting solution of the general ques- 
tion, suggested in one case, is for the creditor to notify the surety of the 
facts, and then if the latter does not advise a course to pursue, the creditor 
may proceed and receive the payment without prejudice. 8 This is a prac- 
tical rule, but there seems no need to quarrel with the result of the present 
authority, which, as in the principal case, permits the creditor to take reason- 
able measures on his own initiative. 9 



Necessity of Notice to a Guarantor of Acceptance and Default. — 
How far notice of acceptance and default is necessary in order that the 
creditor may hold the guarantor is a troublesome question in the law of 
guaranty upon which the cases are hopelessly irreconcilable. As to notice 
of acceptance the first inquiry is whether it is always, as some courts hold, 1 
an essential element in the formation of the contract of guaranty. A distinc- 
tion between bilateral and unilateral contracts must be made. In a bilateral 
contract the consideration for the offer is a counter-promise, which until 
communicated has no legal effect. Here the notice in the form of an 
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acceptance is needed to complete the contract. In a unilateral contract, 
on the other hand, since the consideration for the promise is doing an act, 
the offer becomes binding at once upon performance of the act requested. 
Consequently, if giving notice is not one of the things requested to be done, 
notice need not be given in order to make the offer binding. 2 If notice, 
unasked for by the guarantor, is required by the law, its nature must be 
that of a condition subsequent, the breach of which gives the guarantor an 
option to avoid liability. 8 The English rule is settled that in every uni- 
lateral contract of guaranty notice of acceptance is unnecessary. 4 On the 
other hand, impelled by the analogies of the law merchant and by consider- 
ations of fairness to the guarantor, to whom knowledge of acceptance would 
not in the ordinary case come quickly, by far the greater number of Ameri- 
can courts require notice so that he may know of his liability and take steps 
to protect himself. 6 Since the latter rule is essentially based on consider- 
ations of fairness, notice is unnecessary where the equity of the situation 
would not require it. Hence, if the guarantor has actual knowledge of the 
acceptance, or if it is fair to charge him therewith, no notice need be given. 6 
And, as regards the latter, such was the holding in a recent New York 
case. Druckerv. Heyl-Dia, 52 N. Y. Misc. 142. In continuing guaranties 
all that fairness requires is notice at the beginning and at the close of the 
account. 7 It is true that some courts undertake to distinguish between an 
absolute guaranty and an offer to guaranty ; but since the so-called absolute 
guaranty until accepted is no more than an offer to guaranty, this attempted 
distinction is without foundation. 8 Even in bilateral contracts if the con-- 
tingency of liability is uncertain and remote, and at the will of some party 
other than the guarantor, the same reasons of fairness would require notice 
of performance, in addition to communication of acceptance, as in unilateral 
contracts. 9 

Notice of default in order to hold the guarantor is by the weight of 
authority unnecessary. 10 It is, of course, a general principle of suretyship 
that the creditor owes no affirmative duty to the surety. Some courts, how- 
ever, distinguish between cases where the time and amount of credit are 
definite and cases where they are indefinite. In the former contingency 
notice is not required ; in the latter it is ; u but even then the guarantor is 
discharged by the failure to notify only to the extent he has been prejudiced 
thereby. 12 Considerations of fairness justify the distinction made. Though 
to charge the guarantor at his peril is not objectionable where the time and 
amount are definite, yet where they are indefinite, since giving notice is a 
very small matter, involving no more than the mailing of a letter 18 or the like, 
there is no injustice in imposing this slight burden upon the creditor. 14 
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